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The recent death of music superstar and icon Prince and the subsequent 
discovery that he passed away without a valid will not only highlights the 
importance of having a valid will in place but also the importance of reviewing the 
will on a regular basis to ensure that it is not outdated (a good rule of thumb is to 
at least review your will after any major event in your life, ie. getting 
married/divorced, purchasing/selling a property, etc.).  
 
Despite numerous educational programs by various institutes there are still many 
people in South Africa who pass away each year without a valid will. In this 
article we take a look at some of the basic aspects with regard to a scenario 
where someone passes away without leaving a valid will (such a person dies 
intestate). 
 
In South Africa the law of intestate succession is regulated by the Intestate 
Succession Act 81 of 1987 (“the Act”), as amended, and determines which of that 
person’s blood relatives and or spouse(s) will inherit his or her estate. Blood 
relatives include descendants of the deceased, such as children and 
grandchildren and ancestors such as a mother and father or grandparents and 
great grandparents. Lastly there are also collaterals which mean persons related 
to the deceased through at least one common ancestor (brothers, sisters, 
cousins). It is important to remember that the Act does not distinguish between 
biological, adopted and extramarital children. They are all considered as blood 
related and may all inherit from both parents and both parents may inherit from 
them. 
 
With the meaning of blood relatives now better understood let’s take a look at the 
basic order in which they, together with the spouse, will inherit from the intestate 
deceased’s estate. 
 
The first rule is that where a person dies intestate and is survived by a spouse 
but without any descendants (eg. children or grandchildren) then the surviving 
spouse will inherit the whole estate.  

 
The second rule is that if a person dies and there is no surviving spouse but 
descendants then the descendants will inherit the whole estate. Let’s assume the 
deceased (X) had a daughter (A) and a son (B), but no spouse. The two children 
will inherit in equal shares (50% each). If, at the time of X’s death, his son, B, had 
already passed away but had two children of his own (C and D) then A would 
inherit one half of the estate (50%) and the remaining half (50%) would be 
divided in equal shares between C and D who will each receive one quarter 
(25%) of the estate.  

 



The third rule of intestate succession is that if a person dies intestate and is 
survived by a spouse and descendants, then the spouse will inherit a child’s 
share or R125 000.00 (whichever is greater) and the remainder of the estate will 
be divided between the descendants in equal parts as in the example given 
above. A child’s share is calculated by dividing the deceased’s estate by the 
number of children who survived him together with the number of pre-deceased 
children (provided the pre-deceased children have children of their own), plus 
one (the surviving spouse).  

 
In all three these instances it is important to remember that if there are surviving 
parent(s) of the person who died intestate then the parents will not share in the 
inheritance. 
 
The fourth instance is where the deceased is not survived by a spouse or 
descendants but by both parents. In such a scenario the two parents will inherit 
in equal shares. If the deceased is not survived by a spouse or descendants and 
only survived by one parent, as well as descendants of the other parent, then the 
surviving parent will inherit one half and the remaining half will be divided 
between the deceased parent’s descendants (which could be brothers, sisters, 
and half-brothers or -sisters of the person who died intestate, or any of their 
children in the event that they are pre-deceased).  
An example hereof is where X is survived by his mother (A), his brother (B) and 
the two children (D and E) of his pre-deceased half-sister (C) on his father’s (F) 
side. X’s mother (A) will inherit one half (50%) of the estate. X’s father (F) would 
have inherited the other half (50%) of X’s estate but as he is pre-deceased his 
half of the estate is divided as follows: 
 

a) X’s brother (B) will inherit one quarter (25%) of the estate, and  
b) The children (D and E) of X’s pre-deceased half-sister (C) shall each 

inherit one eighth (her quarter divided by two). 
 
In the event that there are no descendants of the pre-deceased parent then the 
surviving parent will inherit the whole estate. 
 
If the deceased is not survived by a spouse, any descendants or parents but is 
survived by descendants of his/her pre-deceased mother and/or father (in other 
words the deceased’s brothers, sisters, half-brothers and -sisters) then the estate 
is cloven into two equal shares. The descendants of the pre-deceased mother 
will share the one half of the estate and the descendants of the pre-deceased 
father will share the other half. This will mean that if the deceased had half-
brothers or -sisters they will inherit only through the common parent’s side 
(where a half-brother/-sister is also pre-deceased, the children of that half-
brother/-sister will inherit the pre-deceased’s half-brother/-sister’s share). Where 
the brothers and sisters are full blooded relatives, in other words same mother 
and same father, they, or their descendants, will in turn inherit through both 
parents.  



 
If the deceased is not survived by any spouse, descendants or parents and only 
one of the pre-deceased parents has descendants then those descendants will 
inherit the whole estate in equal shares. This will be the case even if the 
deceased is survived by grandparents. 
 
Should the deceased not be survived by a spouse, descendants, parents or 
descendants of parents, his nearest blood relative(s) will inherit the estate in 
equal shares (hence so many people suddenly claiming to be half-relatives of 
Prince). This means that if the deceased is, for example, survived by one 
grandparent on his father’s side and one great-grandparent on his mother’s side 
then the grandparent will inherit to the exclusion of the great-grandparent. If the 
deceased is survived by a grandparent on both sides then the two will inherit in 
equal shares. 
 
Lastly, the Administration of Estates Act (Act 66 of 1965) determines that where 
no intestate heirs are known, or do not exist, then the inheritance shall be placed 
in the Guardian’s Fund and if no legitimate claim is made by an intestate heir 
after 30 years it will accrue to the State. 
 
This is a basic summary of the principles of intestate succession and 
amendments to existing legislation might change the principles. Proper estate 
planning ensures that your loved ones are properly looked after when you pass 
away. Should you have any specific queries related to intestate succession 
arrange a consultation with your attorney or contact our offices for further advice.  


